In the inspector's opinion a berm should have been placed
from the point where Ramp C intersected the Blue coal seam bench
back towards Ramp E, a distance of about 600 feet (Tr. 22).  The
inspector considered the bench a roadway because the same type of
equipment uses the coal bench and the haul roads (Tr. 23).

Surface changes occur in the mine as mining progresses from
one seam to another but there is always a bench in the coal pit
used for a travelway (Tr. 23).

The MSHA surface inspection manual (Exhibit P8, pages 336,
337) and the MSHA policy memorandum define an elevated roadway.
These defintions are applicable to respondent's work place (Tr.
24-26, 61).  The inspector relied on the policy memorandum in
forming an interpretation of what constitutes a roadway (Tr. 43).
A roadway is a travelway used to transport equipment, personnel
and coal (Tr. 43, 44, 61).  The inspector would not consider a
surge pile to be a roadway (Tr. 49, 50).

In the inspector's opinion there are some "gray areas" as to
what constitutes a roadway; in addition, an inspector has a
degree of judgment as to the citations he can issue (Tr. 50, 51),

The lack of a berm, as here, presents a hazard to a miner
such as Yazzie (Tr. 26).  A berm can either stop a vehicle,
redirect it, or warn an operator that he is in close proximity to
the edge (Tr. 27, 39, 40).

In the inspector's opinion a berm would not be necessary if
the dozer was cleaning the coal or pushing dirt off of the edge
of the bench (Tr. 50).

Respondent's Evidence

Buck Woodward, Tracy Northington, Alan Cook, Don Holt, Rick
Contratto and Joe Johnson testified for respondent.

At the Black Mesa mine respondent uses a multiple seam
mining process for its five seams of coal (Tr. 70-72).  The
company uses a color coding system to differentiate between its
coal seams (Tr. 71).  These seams are respectively designated,
from the surface down, as green, blue, red, bottom red, and
yellow (Tr. 71, Exhibit F).

The coal bench is the area where the dragline and other
pieces of mining equipment are located.  The highwall is the face
left by the dragline and the stripping equipment (Tr. 71; for a
cross section view see Exhibit B).

Black Mesa uses a Marion 8750 dragline to first cut a keyway
or ditch (Tr, 71-73).  A drill crew then drills through the
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